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Ethics and compliance programs are a routine and ex-
pected part of corporate governance. That was not al-
ways the case. Their emergence, particularly within the
defense industry, was neither inevitable nor purely regu-
latory. Rather, it reflected a convergence of public scan-
dal, government pressure, and voluntary industry action.

As the Defense Industry Initiative (DII)! marks its
40th anniversary in 2026, this is an opportune moment
not only to reexamine the origins of modern compliance
programs, but also to review how these programs evolved
from helping restore the reputation of the defense indus-
trial base to a central element of corporate strategy and
governance expanding far beyond the defense industry.

This article is structured as a dialogue between two
attorneys whose careers bookend ethics and compliance
programs:

Michael Mutek, senior counsel, Womble Bond Dick-
inson, in the firm’s Huntsville, Alabama, office. He has
practiced government contracts law for many years. A
former member of the American Bar Association Board
of Governors and a past chair of the Public Contract Law
Section, he currently serves as a Section Delegate in the
ABA House of Delegates. Michael was involved in ethics
and compliance program implementation when the DII
was first established.

Mike Kraycinovich, Chief Ethics & Compliance Of-
ficer at L3Harris Technologies, located at the company’s
corporate headquarters in Melbourne, Florida. He has
been a prosecutor; an Associate Deputy General Counsel
(Acquisition) at the Office of the Army General Coun-
sel; Chief Counsel, Real Property at the Office of Gen-
eral Counsel, Department of Veterans Affairs; and a cor-
porate lawyer. A past member of the Public Contract
Law Section’s Council, Mike currently is actively en-
gaged in leading an ethics and compliance program at a
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large prime contractor.

The authors previously worked together at Aerojet
Rocketdyne, now a subsidiary of L3Harris, and chose a
conversational format to connect experiences that span

the history of the DII.
The Defense Industry Initiative (DII)

Origins

Kraycinovich: The Defense Industry Initiative is
turning 40 this year. It seems like a good time to review
why it was created and how ethics and compliance pro-
grams have evolved. What is the DII?

Mutek: The DII is a voluntary effort to address fraud
and promote effective self-governance in corporate
America. According to its website, the DII is a nonparti-
san, nonprofit organization comprised of representatives
from nearly 80 member companies. While most mem-
bers are from the aerospace and defense industry, some
come from other sectors, reflecting the DII’s broader mis-
sion, which is to promote and advance a culture of ethi-
cal conduct.?

To achieve this mission, the DII engages with stake-
holders, including government officials, industry profes-
sionals, and private practitioners. Additionally, the DII
serves as an important resource, offering tools, best prac-
tices, and mentoring.

Kraycinovich: I have a feeling that some history
would be helpful here. Why did the defense industry
create the DII to address fraud concerns and promote
self-governance?

Mutek: There is interesting history about the creation
of the DII. The defense industry created the DII in 1986
to address widespread allegations of fraud, waste, and
abuse in defense procurement. Stories of $400 hammers
and $600 toilet seats were in the news and the source
of jokes during late-night television.’ The allegations
gained attention even if some important points about
the defense procurement process usually were ignored in
the news. For one thing, government contracting rules
that impact contractor costs, such as cost accounting
rules for limited production runs or military-grade speci-
fications that required, for example, that a coffee maker
on the C-5A must be able to survive a crash,* were not
explained to the public. The stories generated strong
public pressure to rein in defense spending and prosecute
perceived abuses.’

Another catalyst was Operation Illwind,® a sweeping
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investigation into bribery, fraud, and the sale of procure-
ment-sensitive information. The investigation led to nu-
merous convictions, including of a sitting assistant secre-
tary of the Navy. Legislative fallout included the passage
of the Procurement Integrity Act’ and its mandates per-
taining to post-government employment restrictions, re-
quirements for certifications and disclosures, and signifi-
cant penalties for violations.®

The creation of the DII also traces directly to the rec-
ommendations of the President’s Blue Ribbon Commission
on Defense Management, better known as the “Packard
Commission,” established by President Ronald Reagan
in 1985 and chaired by David Packard, the co-founder
of Hewlett-Packard and former Deputy Secretary of De-
fense in the Nixon administration.

The Packard Commission and Self-Governance

Kraycinovich: Did the Packard Commission mandate
ethics codes?

Mutek: No, the Commission did not impose man-
dates. Instead, its 1986 Interim Report'® emphasized that
waste, fraud, and abuse had eroded public confidence and
urged defense contractors to engage in greater self-gover-
nance. The Commission’s emphasis on self-governance
framed ethics not as a compliance obligation imposed
externally, but instead as a responsibility internal to
corporate leadership. The American Bar Association’s
(ABA) Public Contract Law Section comments to the
Packard Commission’s work !' formally endorsed contrac-
tor self-governance.

The Packard Commission recommendation resulted
in the defense industry examining how to strengthen
its self-governance. I recall that industry interpreted the
recommendation as an important signal to act quickly.
What emerged was the DII as a voluntary, industry-led
response to demonstrate corporate responsibility. The
industry took this action rather than waiting for Con-
gress to act.

Early Skepticism

Kraycinovich: Was there concern about creating the
DII in this environment?

Mutek: There was considerable concern. To begin,
there was skepticism about whether companies could
meaningfully self-police. Remember, this was before
corporate standards of conduct became commonplace.
There was also concern that signatories could suffer
competitive disadvantages. Another concern was wheth-
er anticipated regulatory activity would result in overlap
and confusion with the voluntary codes. No one had a
crystal ball, but the defense industry had a situation that
demanded action. As a result, in 1986, 32 major defense
contractors pledged to adopt the DII principles.

Kraycinovich: Did some companies decline to join?

Mutek: Yes, some companies declined to join. Smaller
contractors and firms with significant commercial busi-
ness opted out. Reasons included cost, disclosure risks,

and uncertainty about the Department of Justice (DOJ)
enforcement posture.

Looking back, the DII represents an example of indus-
try-driven governance. The defense industry addressed
governance concerns before formal mandates emerged
from the government.

From Radical to Routine

Mutek: Let me ask you a question. At the time, some
viewed the DII and the creation of ethics and compli-
ance programs as radical. From today’s vantage point,
does it seem that way?

Kraycinovich: Not at all. Ethics codes and compli-
ance programs are now standard expectations for busi-
nesses. Having an ethics and compliance program is not
a marketing scheme. Prospective employees are well ad-
vised to research a company’s ethics and compliance
function, including questions about staffing and resourc-
ing, before accepting an offer of employment.

Mutek: Why do you think we have seen this
evolution?

Kraycinovich: Several forces supported evolution.
First, the US Sentencing Guidelines in 1991 introduced
a powerful incentive structure known as the “carrot and
stick.”"? Effective compliance programs could dramatical-
ly reduce penalties; their absence could increase them.

Second, corporate scandals such as Enron and World-
Com demonstrated that ethical failures were not limited
to defense contracting.” This led to the Sarbanes-Oxley
Act in 2002, which imposed internal control and gover-
nance obligations across public companies and increased
board-level accountability.'*

In the wake of these scandals, the DOJ, Congress, and
the Securities and Exchange Commission (SEC) took
various actions. Between 2003 and 2015, the DOJ issued
several memoranda that, in summary, credited compa-
nies for cooperating with investigations, resulting in the
potential for lenient penalties."” Additionally, in 2010,
the Dodd-Frank Act created the Whistleblower Pro-
gram,'® and in 2013, the SEC established the Division
of Enforcement’s Financial Reporting and Audit Task
Force.”

Mutek: The programs began as an industry response
to a problem. Together, these later events transformed
ethics and compliance programs into expectations that
today are embedded in both regulatory frameworks and
corporate governance norms. This gained the attention
of companies’ boards of directors, which suddenly asked
about compliance programs and their effectiveness.

Implementing Ethics and Compliance Programs

Early Challenges

Kraycinovich: Going back to the creation of the DII
and the environment at that time, how did companies
implement the DII principles?

Mutek: In a word, rapidly. Implementation was
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challenging because the industry lacked precedent.
When you think about it, the defense industry cre-
ated the precedent or template that other industries
later followed as they developed ethics and compliance
programs.

Kraycinovich: What did defense industry companies
do to implement their programs?

Mutek: Companies had to identify who would run
the programs, design reporting structures, create hot-
lines, develop training, and implement voluntary disclo-
sure procedures. Prior to this, “ethics and compliance”
rarely appeared on organizational charts. But as part of
the rollout of their new ethics and compliance programs,
companies appointed or designated specific “ethics of-
ficers” to manage daily compliance programs, conduct
training, and oversee internal investigations. My recol-
lection is that early ethics officers were often HR man-
agers, lawyers who had little background in ethics and
compliance programs, or executives given an additional
task. We essentially invented the role. HR typically man-
aged the dissemination of the DIl-required written code
of conduct and ensured all new and existing employees
received mandatory ethics orientation and training.

At Hughes Aircraft, which was an early DII signato-
ry, | was one of the first senior ethics officials. One factor
that assisted implementation was the way the industry
worked together and shared best practices through the
DII and other groups including the ABA, which provid-
ed training on ethics and compliance programs.

[t was a different world then. Today, you have the ben-
efit of technology in running your ethics and compliance
programs. How are you leveraging technology to manage
your ethics and compliance program?

Kraycinovich: Today, companies are leveraging tech-
nological advances from information gathering to con-
ducting interviews and writing investigation reports—all
with an eye toward further evolving and strengthening
their ethics and compliance programs. This leveraging
increases operational efficiency and reduces costs. This
leveraging also addresses a common corporate concern
that ethics and compliance programs are too much of a
cost center.

Ethics Training

Kraycinovich: Training is an important part of any
ethics and compliance program. How did the first ethics
training efforts go?

Mutek: They were challenging at times, partly be-
cause they were new. Employees questioned why ethics
training was necessary and why it was required only in
the defense industry by the companies that signed up to
the DII. Some dismissed programs as mere public rela-
tions exercises.

But, over time, acceptance grew. Acceptance was
driven by improved training quality and an understand-
ing of the value of ethics and compliance programs.
The industry was in a steep learning curve, and the DII
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played a key role in this regard.

Kraycinovich: How did the industry learn what type
of training works best?

Mutek: Initially, the training was on ethics and the
company code of conduct. It was classroom-type train-
ing. Over time, more interactive training became the
norm.

My preference moved to management-led training
tied to current industry issues, open discussion, and real
company scenarios. There is great value in having man-
agement provide their view on the importance of ethics
and compliance programs to the company, its sharehold-
ers, and employees.

The DII was and still is an important source of mate-
rial to help contractors develop training plans and in im-
plementing training.

Kraycinovich: What were some best practices that in-
dustry learned?

Mutek: We examined what needed to be done and
learned the importance of regular and clear communi-
cation of the messages. Ethics and compliance messages
throughout the year are important to reinforce the point
and show that ethics is not just a once-a-year, check-the-
box type drill.

Also, we learned that the effectiveness of the train-
ing is directly tied to how relevant that training is for the
specific audience. Tailoring should consider the location
of the operation and the type of work the audience is en-
gaged in. Examining what issues have occurred in that
specific workplace can give important relevance to the
training.

Training provided in international locations intro-
duced additional complexity and required significant tai-
loring. One memorable session in Moscow extended well
into the evening as participants discussed ethical norms
and their place in the international business world. After
the building closed, we found a suitable Moscow venue to
continue the discussions.

What are you seeing now in terms of training and best
practices?

Kraycinovich: Leaders play a key role, and their in-
volvement is important. Training needs to ensure that
employees are aware of the program and its value to the
company, its shareholders, and all its employees. It is
more than providing training material. One best prac-
tice is to embed ethics messages in regular leadership
communications.

Voluntary and Mandatory Disclosure

Kraycinovich: Let’s talk about disclosure. I know that
it was a controversial topic at first. At least initially, dis-
closure of ethical misconduct was voluntary. Why was
disclosure controversial?

Mutek: Voluntary disclosure was the most contro-
versial DII principle. Contractors feared privilege waiv-
er, reputational harm in making a confession, and a
potential for lack of government leniency—meaning
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that suspension or debarment could be the result of
self-reporting.

Kraycinovich: I can see the concern whether this was
more confession than compliance.

Mutek: Correct. [ recall attending presentations
where panelists posed the question whether a voluntary
disclosure was tantamount to handing the government a
roadmap to prosecute the company.

Voluntary disclosure was not invented by the DII. It
was identified as a part of ethics and compliance pro-
grams in the Packard Commission.”® To aid in under-
standing the disclosure process and its issues, the ABA’s
Public Contract Law Section published its Voluntary
Disclosure monograph in November 1987. Also, to bet-
ter explain the process, the Department of Defense pub-
lished its manual on the Voluntary Disclosure Program
in 1988.2° This manual was helpful.

Of course, this voluntary framework later changed
with the 2008 FAR Mandatory Disclosure Rule,? which
transformed disclosure from voluntary to a regulatory ob-
ligation for most types of ethical misconduct.

A company’s ethics and compliance
report structure can impact the program
and its ability to detect and prevent
wrongdoing. If the chief ethics and
compliance officer is not seen as a
member of senior management, the
ethics and compliance function may be
perceived as lacking sufficient authority
fo address certain matters.

Ethics and Compliance: One Function or Two?
Kraycinovich: We often combine ethics and compli-
ance, but the two are not the same. Was combining eth-
ics and compliance in a single program controversial?
Mutek: Yes, because an ethics program is values-based
and a compliance program is rules-based. I do recall dis-
cussions on the benefits and risks of combining a values-
based system with a rules-based system. However, experi-
ence has shown that the combination does work.
Kraycinovich: For an ethics and compliance program,

does the reporting structure within the company matter?

Mutek: It can. While many programs still reside in
legal departments, which is where compliance respon-
sibility is commonly found, factors including indepen-
dence, access to the board of directors, and tone from the
top may matter more than formal reporting lines. Some
programs operate as stand-alone entities.

Regardless of the functional reporting structure, com-
panies can demonstrate their commitment to ethics and
compliance by appointing a senior leader with a com-
mensurate title to head the function, while also empow-
ering him or her to take the lead and providing adequate
resources.

Kraycinovich: It appears that reporting structures can
raise issues. Reporting to the company’s general counsel
could be argued to constrain independence. Sometimes,
this is stated as looking only at the legal aspect and not
the ethical aspect. The legal aspect asks whether conduct
violates relevant legal requirements, but the ethical as-
pect asks whether conduct is right, even if legal.

Mutek: I have noticed that today it is very common
for the chief ethics and compliance officer to be a vice
president. That gives the function a leader with a title in-
dicating corporate authority. But that was not the case
early on and often ethics and compliance were given to
an executive as an added responsibility. What have you
noticed?

Kraycinovich: A company’s ethics and compliance
report structure can impact the program and its abil-
ity to detect and prevent wrongdoing. If the chief ethics
and compliance officer is not seen as a member of senior
management, the ethics and compliance function may
be perceived as lacking sufficient authority to address
certain matters.

Additionally, companies need to ensure sufficient re-
sources—such as investment in human capital, tech-
nology, and travel—are available to manage dynamic
workloads, which encompass outreach, education, com-
munications, and investigations.

Supply Chain and Flow-Down

Kraycinovich: It seems the DII originally focused on
primes. What about suppliers?

Mutek: In 1986, the DII focused on prime contractors
because prime contractors had privity of contract with
the government. Prime contractors were the focus of the
Packard Commission and the scandals that existed at the
time that led to the creation of the DII. The initial signa-
tories were all prime contractors, I recall.

Although suppliers were largely unaddressed at the
beginning, the focus of ethics and compliance programs
has broadened. Over time, scandals involving suppliers,
statutory changes such as the Anti-Kickback Act,” and
the 2008 Mandatory Disclosure Rule” made ethics and
compliance mandatory throughout the supply chain.*

Kraycinovich: Did extending coverage of ethics and
compliance programs to the supply chain cause issues?
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Mutek: Yes, coverage of the supply chain created ten-
sion, particularly for small businesses with limited re-
sources, and led to issues such as the “battle of the ethics
codes.”

Kraycinovich: Explain that.

Mutek: A simple way to address the flow-down of eth-
ics requirements would be to simply require that compa-
nies in the prime contractor’s supply chain agree to adopt
and implement the prime contractor’s code of ethics. But
attempting to flow down ethics and compliance codes
developed by a prime contractor to its suppliers raised
numerous issues. There were some interesting negotia-
tions over this.

The fact that prime contractors also serve as subcon-
tractors at different times facilitated some needed and
thoughtful consideration of the requirement to flow
down a prime contractor’s ethics and compliance pro-
gram. As a result, the consensus was to allow subcon-
tractors to create their own programs if the programs
comply with the substance of FAR 52.203-13, which
mandates a written code of business ethics and an inter-
nal control system for subcontracts—although the rule
does partially exempt small businesses and commercial
suppliers from the requirement to have an internal con-
trol system.?> But they still need to have a code of con-
duct. Also, the development of tools such as the DII
Small Business Toolkit helped.

Additional Benefits of Ethics and Compliance Programs

Mutek: Do you see ethics and compliance pro-
grams providing your company with benefits beyond
compliance!

Kraycinovich: I do see benefits beyond the avoidance
of legal and compliance problems. I believe that a strong
ethical culture created by an effective program with
management support can create better employee engage-
ment. That could translate to a better reputation and
greater trust. Do you agree!?

Mutek: Absolutely. I recall an ethics training class a
few years ago that included a discussion with attendees
about how people seeking a job evaluate potential em-
ployers based on ethical reputation. In summary, a com-
pany with a record of ethical lapses could be viewed as a
less-attractive employer.

Also, investors view ethics failures, including failures
that could lead to suspension or debarment, as a risk fac-
tor. Ethics and compliance programs are now a standard
part of M&A due diligence, and [ know from experience
that ethics issues have derailed at least one transaction.

Role of the ABA Public Contract Law Section
Kraycinovich: We have been discussing the DII’s role
in the development of ethics and compliance programs.
What role did the ABA play?
Mutek: A key one. Through programs, monographs,
task forces, and comments, the Section served as a key
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resource for government and industry. Fraud, waste, and
abuse topics and the development of the DII were ad-
dressed in Public Contract Law Section programs during
this period.

Examples of Section programs included one called the
“Hazards of Contracting with the Government”; another
was the “Government Crackdown on Waste, Fraud and
Abuse.” Then there was a program with a catchy title of
“Clean Hands ... Pure Heart ... and Confession—The
New Morality in Government Contracts”; and another
one was called “Procurement Integrity and Compliance:
What Does It Take to Be Good?”

Kraycinovich: You mentioned the monograph created
to address voluntary disclosure. Did the Section also ad-
dress mandatory disclosure?

Mutek: Yes. The concept of voluntary disclosure
transformed with the issuance in November 2008 of the
final rule on Contractor Business Ethics Compliance
Program and Disclosure Requirements.?® This represent-
ed a significant governance change for contractors.

The issuance of the final rule occurred the week of
the Section’s 2008 Fall meeting in Napa, California.
That was during my year as Section chair. We saw the
need for guidance on mandatory disclosure. At a recep-
tion during that meeting, I discussed with Robert Huff-
man and Frederick Levy the need for a work product to
assist in compliance with the new rule. [ invited them
to co-chair a task force.?” My invitation included two re-
quests: first, that the task force be comprised of individu-
als from the public and private sectors so different stake-
holders to this new process would be represented; and
second, that the task force seek to promote a better un-
derstanding of the issues to be faced during the rule’s
implementation through the creation of a work product
to assist in the implementation process. Bob and Fred
exceeded expectations, and the work product, Guide to
the Mandatory Disclosure Rule: Issues, Guidelines, and
Best Practices, continues to assist the public contracting
community.?®

Kraycinovich: I believe there were comments submit-
ted by the Section and programs on the final Mandatory
Disclosure Rule as well. Correct?

Mutek: Yes. The drafts of the FAR rule on Contractor
Business Ethics Compliance Program and Disclosure Re-
quirements generated a great deal of interest. During its
drafting, the Section’s programs presented experts from
both the public and private sectors to facilitate an under-
standing of the rule, its purpose, and compliance.

The Section’s involvement included comments sub-
mitted before the issuance of the final rule. These com-
ments were discussed at several Public Contract Law Sec-
tion Council meetings as well as at Section committee
meetings. The involvement of the Section in the rule’s
development and implementation was extraordinary.
The first proposed Mandatory Disclosure Rule was is-
sued on November 14, 2007,” and the Section submitted
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comprehensive comments that addressed key issues in-
cluding the issue of statutory authority.”® Several of the
Section’s comments were discussed in the commentary
section of the second proposed rule, which was issued on
May 16, 2008.%!

The Section’s Guide to the Mandatory Disclosure Rule
remains an important publication for the public con-
tracting community. Members of the task force provided
a well-attended presentation on the Mandatory Disclo-
sure Rule at the 2009 Section Annual Meeting.

Looking Forward

Kraycinovich: Are there still issues that remain about
mandatory disclosures?

Mutek: Even though we have been living with the
Mandatory Disclosure Rule and the requirements of
FAR 52.203-13 for almost two decades, there are inter-
pretation issues that still exist. The requirement to dis-
close hinges on whether there is “credible evidence” of
violations and the “significance” of any overpayments.
The problem is neither term is well defined, at least in
my experience. The result is a need to engage in good
judgment.

Kraycinovich: We deal with that on a regular basis.

Mutek: Today, we are seeing ethics and compliance
issues that were not known when the DII was created,
for example, cyber and Al-related issues. [ believe that
you are or will be spending time on those issues as part of
your day job.

Kraycinovich: Yes, and this demonstrates that further
evolution is expected.

Let’s conclude by looking forward and considering
where ethics and compliance programs are headed. I see
that programs are shifting from defensive compliance
to more strategic value creation. Predictive analytics,
Al-enabled monitoring, algorithmic accountability, and
behavioral science may redefine the field. The chief eth-
ics and compliance officer is moving closer to the board-
room. Any comments or reactions’

Mutek: Ethics and compliance programs are now
woven into the very fabric of corporate governance. Our
industry’s efforts, as seen with the creation of the DII
back in 1986, provided a framework for ethics and com-
pliance programs. That framework still exists today and
continues to evolve.

[ agree with you and believe that analytics and Al will
play a greater role in ethics and compliance monitoring.
In fact, with this technological boost, we may see the
ethics and compliance function play a greater role in cor-
porate decisions. One reason is there is more board of di-
rector review of ethics and compliance metrics. Are you
seeing that?

Kraycinovich: Yes. In fact, the future may focus more
on anticipating risk before it materializes. That shift from
reactive compliance to proactive governance may define
the future of ethics and compliance.

Mutek: We have discussed the evolution of ethics and
compliance programs over the past 40 years. Although
the tools, structures, and regulatory expectations have
changed, it seems to me that the underlying objective
has remained remarkably consistent. Forty years ago, the
industry faced different pressures and challenges. There
were issues that threatened confidence in the procure-
ment system itself. Today’s environment is different, but
the central commitment still is to preserve integrity, pro-
mote accountability, and maintain trust.

Kraycinovich: One of my key takeaways is that eth-
ics and compliance programs have evolved from reactive
mechanisms designed primarily to address misconduct
into proactive systems intended to cultivate an ethical
culture, support sound decision-making, and mitigate
organizational risk. The lessons of the past continue to
shape how companies approach compliance today. As
new technologies, business models, and pressures emerge,
ethics and compliance programs will continue to adapt.
But the core principle remains unchanged: Organiza-
tions succeed over the long term only when integrity re-
mains central to their operations and culture. P
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Help shape the first major revision to the
ABA Model Procurement Code’s ethics article since 1979

The Model Procurement Code Revision Project—a joint effort of the ABA Sections of Public Contract
Law and State & Local Government Law, NASPO, and Partners for Public Good—is opening Article 12

(Ethics) for public comment.

This draft covers three areas that procurement professionals deal with constantly: restricted communi-

cations during a solicitation, vendor endorsements and the line between affiliation and endorsement, and

post-employment restrictions for procurement staff. The draft has already been shaped by input from prac-

titioners from countless organizations, government agencies, and private entities—and now it’s your turn to

weigh in before it gets finalized!

Whether you agree with the approach, think something’s missing, or see a provision that won’t work for

your jurisdiction, we want to hear it.

Comment by November 30, 2026, at https://modelprocurementcode.com/article-12-public-comment/.
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