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INTRODUCTION

Major changes to security over Scottish assets and potential benefits for
lenders and borrowers (effective date 1 April 2025).

Under the Moveable Transactions (Scotland) Act 2023 (Act), major changes to how to create
effective fixed security over certain types of assets located in Scotland (including Scots law
contracts) took effect on 1 April 2025.

Two new forms of fixed security over assets - a statutory pledge and an assignation of claims:
introduce more streamlined ways of taking fixed security over certain assets
reduce the administrative burden

allow fixed security to be created over current and future assets (including by certain individuals
and corporate entities which can't grant a floating charge)

For current and potential deals, lenders/security agents should consider taking security over
Scottish assets under the new regime (and for existing deals, whether there is scope under existing
debt documents (for example, undertakings or further assurance provisions) to take advantage of
the new regime to have a more robust Scottish security package).
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STATUTORY PLEDGE

Only limited companies and limited liability partnerships (LLPs) can grant floating charges over
Scottish assets.

The new Statutory Pledge can (subject to certain limitations) be granted over certain current and
future assets (even if the owner of the assets is not Scottish) by individuals and various types of
entities — including common law partnerships, limited partnerships, trusts, sole traders,
unincorporated associations, limited companies, and LLPs — which may provide access to finance
to certain borrowers who were unable to provide sufficient collateral to lenders/security agents
under the pre-1 April regime.

Assets that can be secured using a Statutory Pledge include shares, plant and machinery,
equipment, vehicles, art, livestock, and intellectual property.

Some benefits of the Statutory Pledge are:

o lenders/security agents do not need to take possession or ownership of the secured assets
(ie actual or constructive delivery of the asset is no longer required (which in most cases is
impractical) to create the fixed security)

o as a fixed security, it will rank ahead of floating charges (and preferential creditors eg HMRC)

o theycan be taken over current and (in contrast to the pre-1 April regime) future assets.




ASSIGNATION OF CLAIMS

As mentioned in relation to the new Statutory Pledge:
o only limited companies and LLPs can grant floating charges over Scottish assets

* the new Assignation of Claims can (subject to certain limitations) be granted over certain
current and future assets (even if the owner of the assets is not Scottish) by individuals and
various types of entities — including common law partnerships, limited partnerships, trusts, sole
traders, unincorporated associations, limited companies, and LLPs —which may provide access
to finance to certain borrowers who were unable to provide sufficient collateral to
lenders/security agents under the pre-1 April regime.

Assets that can be secured using an Assignation of Claims include rental income, bank accounts,
debt claims, insurance policies, and material contracts.

Some of the benefits of the Assignation of Claims are:

o lenders/security agents do not need to take possession or ownership of the secured assets
(ie giving notice of the claim in writing to a third party (which can be time consuming, expensive
and impractical (eg when taking fixed security over a portfolio of book debts)) is no longer
required to create the fixed security)

o as a fixed security, it will rank ahead of floating charges (and preferential creditors eg HMRC)

o theycan be taken over current and (in contrast to the pre-1 April regime) future assets.




SECTORS/TYPES OF FINANCING

There are several sectors/types of financing where there are potential
benefits, including:

Asset Finance: eg taking fixed security over physical moveable assets (like vehicles or plant and
machinery and equipment) which is critical in the context of the operation of a business

Energy / Project Finance: eg taking fixed security over shares, physical moveable assets and
rights under material contracts

Food & Drink: eg reducing logistical challenges and costs associated with taking fixed security
over physical moveable assets (like whisky barrels)

Invoice Finance: eg simplified method to take fixed security over current and future book debts,
without having to notify every debtor

Manufacturing: eg taking fixed security over physical moveable assets (like vehicles or plant
and machinery and equipment) and rights under material contracts

Private Wealth: eg taking fixed security over shares and physical moveable assets (like art,
livestock, vehicles, plant and machinery, and equipment)

Real Estate: eg streamlined process to take fixed security over a commercial lease portfolio,
without having to notify every tenant

Securitisation: eg simplified method to take fixed security over debt claims, without having to
notify every debtor

Sports: eg simplified method of taking fixed security over current and future revenue streams.




WHAT DOES IT MEAN IN PRACTICE?

Two new registers were created in line with the Act: the Register of Statutory Pledges and the
Register of Assignations (together the Registers).

Securities can be uploaded digitally to the relevant Register(s).

To take effective fixed security, it is no longer necessary to deliver (or for a lender/security agent to
take possession/ownership of) the secured assets.

Fixed security over certain current and future assets will be easier to grant/take (including by certain
individuals and entities that can't currently grant floating charges).

The pre-1 April regime Scots law forms of security (eg standard security, share pledges,
assignations in security, and floating charges) and methods of security creation continue to exist.

Security granted by limited companies and LLPs will continue to have to be registered at
Companies House within the 21 day time period.

The new forms of Scottish security documents will be much more like an English law debenture
than Scottish security documents under the pre-1 April regime (although there are still some
significant differences).

Overall, the new regime provides significant improvements on the way fixed security is taken over
certain assets and will be beneficial for lenders/security agents in being able to take additional
fixed security and also for certain borrowers having more assets over which they can grant effective
fixed security as collateral for a lender/security agent.
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